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security advice. This is undoubtedly the broadest category. Such 

advice can be requested by any administrative authority which 

wishes to assess the reliability of any person before appointing 

him or her to a position or granting a permit. The only real condi­

tion is that the inappropriate use of the position or permit could be 

contrary to certain basic national interests. A negative assessment 

can be appealed. 

But the appeal body has one more very important power. It 

can also take action against the decision ofan authority to request 

security certificates or advice for a given sector, location or event. 

For such appeals, it is not the individual refusal that is considered 

but the regulatory decision by the authority to subject everybody 

in a given situation to a verification, The intention of the legis­

lator was to put a brake on possible abuses of the system, It was 

needed because security advice can be requested rather easely. 

The appeal body is yet to rule on such a case, proving perhaps that 

people are not sufficiently aware of this possibilityl6. 

Lets tum now to a few important aspects which the European 

Court has addressed in recent years concerning controls over se­

curity checks, such as the independence of the control body, the 

procedural aspects relating to a fair trial and the equality of arms, 

the powers which the body has to 'effectively scrutinise' the case 

and the ability to take a 'legally binding decision'. 

The appeal body is composed of the chairmen of three insti­

tutions which work mainly on behalf of Parliament: the Standing 

Committee I, the Standing Committee P (which reviews the Bel­

gian police services) and the Data Protection Commission. The 

three chairmen are all magistrates and were all appointed by Par­

liament. This body can therefore not be accused ofnot being inde­

16 The appeal body does nol handle cases covering issnes such as an infringement on the 'honour and reputation' thai can 
resullirom anegative assessment, as in Ihe case of Turek v. Slovakia or 14 february 2006. Such disputes must be taken 
before the civil courts. 
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pendent and impartial. The Belgian Constitutional COUlt already 

came to that conclusion few years ago l7 
. It was called on to lUle on 

a few questions from a citizen who had taken proceedings before 

the appeal body. He disagreed with the fact that he was only al­

lowed access to part of his file. This brings us to a second - very 

important - issue: the right to access your dossier. 

In principle the entire dossier that formed the basis for the de­

cision of the authority should be disclosed to the complainant and 

his or her lawyer, even when this dossier contains classified infor­

mation. Belgium does not know the system of the 'security scree­

ned advocate'. In principle the applicant and his layer are allowed 

to see all information. But there are - of course - exceptions. At 

the request of the intelligence service the president of the appeal 

body may decide that celtain infOlmation must remain secret and 

will not be disclosed. He may take such a decision if there is a 

danger that the protection of sources, the privacy of third parties 

or the fulfilment by the service of its statutory tasks would be 

compromised. As a result, the complainant and his lawyer have 

less information available to them than the authorities and the 

appeal body. Here again, the Constitutional Court did not see any 

problem, even in view of Article 6 ECHR. It ruled that the right 

to have acces to all elements of the file can be limited under strict 

conditions, e.g. when national security requires it l8 
. We believe 

this judgment by the Constitutional COUlt to be completely in 

line with the recent judgments of the European Court in the cases 

Turek v. Slovakial9 and e.G. and others v. Bulgaria20 
• Moreover, 

it must be noted that the appeal body handles this power circum­

17 Conslilutional Cour!. 25 January 2006. 1412006. published in Ihe oflidal Belgian Gazette of 23 March 2006. 

18 The Court ruled lliailliis inlerlerence in llie riglil of defence is only justilied it it is slriclly proportionate wilh the 
importance of the objectives and if iI is paired with aprocedure In which an independent and impartial judge is in a 
position to investigate the legalily of Ihe procedure 

19 ECHR, Turek v. Slovakia. 14 February 2006. 

10 ECHR, C.G. and olhers v. Bulgaria, 24 April 2008. 
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spectly. If it is applied, it generally concerns data which is not 

immediately relevant for the appraisal of the case, such as the 

name of a staff member of State Security who carried out a given 

investigation. Furthermore, the complainant can see which and 

how many passages have been removed and the appeal body can 

always question the applicant on the omitted information. 

The Constitutional Court has, however, not ruled on a case in 

which the Belgian intelligence service makes use of data origi­

nating from a foreign counterpart. In that event the Belgian intel­

ligence service itself must decide on the disclosure. This statutory 

embedding of the third party rule proves to be more problematic. 

In the Turek case the Court did indicate that the existence of the 

power of intelligence services to rule itself on disclosure is not 

consistent with the fairness of the proceedings. However, this si­

tuation has not yet arisen. So apart from this last aspect, we feel 

able to conclude that proceedings before the appeal body offer 

adequate guarantees for a fair hearing, pmticularly now that the 

complainant will be heard upon request, that he may be assisted 

by his lawyer and that they can put forward written conclusions. 

Another important requirement from the ECHR was clearly 

addressed in the Lupsa case21 and the case of CO. and others: 

the complainant - as the COUlt ruled - 'must be able to have the 

measure in question scrutinised C... ) to review all the relevant 

questions of fact and law'. Does the Belgian appeal body meet 

this criterion? Does it have adequate powers in this respect? Can 

it go beyond a 'purely formal examination' of the case? 

Well, the powers of the three presidents to 'scrutinise' the de­

cision of the authority are substantial. Firstly they have the entire 

dossier available to them. But they can also call for the submission 

ofany additional item and can summon any members of the intel­

ligence services who have worked on the security investigation or 

21 ECHR, Lupsa v. Romania, 8June 2006. 
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check. They are in principle required to answer all questions. For 

security clearances, the appeal body can require the authorities to 

conduct further investigations. 

Furthermore the appeal body does not restrict itself to a mar­

ginal examination of the administrative decision. Although this is 

not common for ajurisdictional body that is examining a decision 

of an authority, it will reach its own balance of interests and exa­

mine whether the measure was proportionate. 

Finally it is important to stress that the appeal body can take 

'legally binding decisions' and provide 'appropriate relief'. If 

the appeal body adjudges that the security clearance or celtifi­

cate was improperly refused, it orders the authorities to grant the 

clearance or celtificate immediately. In almost half of the cases 

the complainants get satisfaction. Moreover, the cases are settled 

within a 'reasonable time', that is within 15 to 60 days from the 

application. We must however make one small remark. If the ap­

peal is directed against a negative advice then the appeal body can 

convert it to a positive advice. But it will still only be an advice. 

The authority that requested it is not obliged to follow it. As far 

as we know, this situation has not yet occurd, but if so the com­

plainant would be able to take his case to the Council of State. In 

all other cases no appeal is possible against the decisions of the 

appeal body. But Article 6 para 1 ECHR makes no provision for 

a right of appeal. 

1\ ! 




